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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

]

Plaintiff/Appellee,
1 Case No. 920308-CA

vs.
DAVID BRYANT WICKS,

]
1

Defendant/Appellant.

Priority No. 2

BRIEF OF APPELLANT
JURISDICTION AND NATURE OF PROCEEDINGS BELOW
I. JURISDICTION
This Court has jurisdiction to hear the appeal in this matter
pursuant to Utah Code Annotated §77-18a-l(a) and

(b) (1953) and

§78-2a-3(2) (f) (1953).
II. NATURE AND PROCEEDINGS
Defendant entered a plea of guilty to Forgery, a 3rd Degree
Felony, in District Court of the Fifth Judicial District in and for
Washington County on March 9, 1992, (March 9, 1992 Tr., P. 16), and
was sentenced to a term of not less than zero and not more than five
years in the Utah State Prison on April 8, 1992.

(April 8, 1992

Tr., P. 7) .
Defendant was arrested in Ohio, apparently refused to waive
extradition and was extradited

to Utah to face the 2nd Degree

Forgery charge, which was reduced to a 3rd Degree Felony in a plea

JH/3

agreement.

He also faced charges in at least one other county in

the State of Utah.

Defendant filed a Pro Se Motion to Withdraw his

Guilty Plea entered in this case in Washington County which Motion
was denied.

(May 13, 1992 Tr.f P. 13).
III. ISSUES PRESENTED FOR REVIEW

1.

Defendant

alleges

that

he

has

been

deprived

of

his

Constitutionally protected right to a speedy trial as a result of at
least 180 days having elapsed from the time he was arrested in Ohio
before disposition in Utah, and
2.

Defendant was deprived of the opportunity to adequately

examine and review for accuracy his presentence report prior to
sentencing.
IV. CONSTITUTIONAL AND STATUTORY PROVISIONS
CONSIDERED DETERMINATIVE
Section 77-29-1 et. seq.f Utah Code Annotated
Section 77-30-1 et. seq., Utah Code Annotated
V. STATEMENT OF THE CASE
Defendant was arrested

in the State of Ohio apparently on

charges arising in that State.

(May 13, 1992 Tr., PP. 12-13).

The

prosecutor for the State of Utah sought extradition proceedings
which Defendant apparently resisted but which finally culminated in
his extradition to Utah.

(May 13, 1992 Tr., PP. 8-9). From the

transcript of May 13, 1992, P. 12, it appears that Defendant was
incarcerated in Ohio and Utah prior to sentencing for approximately
218 days.
Defendant entered a plea of guilty to a reduced charge of
Forgery, a 3rd Degree Felony on March 9, 1992, pursuant to a plea
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agreement (March 9, 1992, Tr. PP. 16 & 21), and was sentenced on
April 8, 1992.

Defendant had attempted to waive Preliminary and

presumably plead guilty to the original 2nd Degree Forgery charge
without an attorney at his first appearance but was not permitted to
do so by the Court. (February 24 TR. , PP. 2-4) After entering his
plea to a 3rd Degree Felony pursuant to his plea agreement obtained
for him by his appointed attorney, Mr. Douglas Terry, Defendant
filed a Pro Se Motion to Withdraw his plea of guilty which was heard
and denied on May 13, 1992.
Because of an initial indication, in the Motion to Withdraw
Guilty Plea, that Defendant claimed inadequate counsel and/or a
conflict of interest, current counsel was appointed to substitute
for Mr. Terry and to represent Defendant in his appeal.
Thereafter, Defendant specifically informed his new counsel,
the undersigned, that he did

not wish to pursue the issue of

incompetent counsel, which he had claimed in his Pro Se Motion to to
Set Aside his guilty plea, leaving only the issues of (1) lack of a
speedy trial and (2) failure to have a copy of and the opportunity
to review his presentence report, prepared by Adult Probation and
Parole, before sentencing to be decided.
VI. SUMMARY OF ARGUMENT
There was an inordinate delay between Defendant's arrest in
Ohio and his conviction

(by plea) and

sentencing

in Utah, and

Defendant, did not have an opportunity to read and rebut material in
his presentence report prior to sentencing.
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VII. ARGUMENT
I.

As to the first issue, that the delay Defendant experienced

between his arrest in Ohio and his conviction in Utah, counsel feels
compelled to utilize an Anders type argument, Anders v. California,
386 US 738, 18 L ed 2d 493, 87 S Ct 1396, reh den 388 US 924, 18 L
ed 1377, 87 S Ct 2094, inasmuch as it appears to counsel that the
major delay was of two origins, one that Defendant was originally
arrested in Ohio arising out of an alleged violation of law in Ohio,
and

two,

that

necessitating

he

refused

the obtaining

to

waive

extradition

proceedings,

of a Governor's warrant

from Utah,

forwarded to the Governor of Ohio for a warrant in that State, all
of which delayed Defendant's return to Utah, and that the delay was
therefore caused by Defendant, himself, and not by any dereliction
on the part of the prosecution.

See State v. Hoyt, 806 P. 2d 204,

page 205, which states: "When a Defendant's actions cause delay in
the trial date, the right to a speedy trial is temporarily waived by
those

actions..."

(Also see State v. Banner, 717 P.2d

1325,

1329-30).
It is counsel's opinion that the requirements of §77-29-5 of
Utah Code Annotated, the Disposition of Detainers Against Prisoners
Statute, do not appear to have been complied with or were applicable
since Defendant had not been sentenced and committed to prison at
any time he was in Ohio after his arrest and had not made the
requisit demand.

State v. Stilling, 770 P.2d 137.

Consequently, this single issue is submitted to the Court under
a theory analogous to the pronouncements of Anders supra.
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II.

As to the 2nd issue asserted, it is the policy of the

Fifth Judicial District Court in and for Washington County (and
other counties in the District as well) that presentence reports
(PSI) may not be given, even to counsel, for the defendant, much
less the defendant.
office

where

he

Counsel is^ permitted to visit the Court Clerk's

or

presentence report.

she

is permitted

to

read

a copy

of

the

He is not, however, permitted to withdraw the

report from the Clerk's office or make or have made a copy of the
report.

He is restricted only to making his notes from what he is

able to read in the report in order to then discuss those notes with
his or her client.
Clearly, a Defendant, and particularly one who is incarcerated
does not, therefore, have the opportunity to have a copy, or ever
read a copy of the pre-sentence report, and based upon that personal
review, discuss its contents with his attorney in any meaningful
way.
All that can be reviewed by the defendant, himself, are his
attorney's notes of the contents of the report, which ultimately,
are often incomplete and inadequate to conduct a meaningful dialogue
between

defendant

and

counsel

prior

to

sentencing, as

to the

accuracy and completeness of the report which will be utilized by
the sentencing judge when pronouncing sentence.
Furthermore, even counsel is only able to review the Clerk's
copy of the presentence report from one to two days, at most, prior
to sentencing because it is usually deposited in the Court Clerk's
office only one to two days before the date set for sentencing.
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So,

unless defendant and his counsel request an additional delay in the
time set for sentencing, which incarcerated defendants, at least,
are loath, and understandably so, to agree to, there is totally
inadequate

opportunity

for Defendant

to

rebut

the

information,

should it be inaccurate, in the Presentence Report.
This practice is contrasted with the policy of the Diagnostic
Unit of the Utah State Prison which sends a personal copy directly
to defendant's

attorney

as much

as a week

ahead

of

the date

scheduled for sentencing of the defendant.
Defendant,

in

the

instant

case,

alleges

that

information

contained in the presentence report, as it became known to him on
the day of sentencing, was inaccurate, particularly concerning his
alleged prior criminal record.

Even to this day, counsel cannot

explore that assertion because of the restrictive policy stated
above and the sealing by the court of the pre-sentence report after
sentencing.
Regardless

of whether the information concerning his prior

record was inaccurate or not, the fact that Defendant was never able
to review that information in detail, as well as all the other
information which is included in the PSI with his attorney, in any
meaningful way, prior to sentencing, makes it impossible for the
ends of justice and due process to be effectuated.
State v. Casarez, 656 P.2d 1005 on page 1007 (Utah) stated:
Furthermore, if the defendant cannot inspect the contents
of the presentence report, his Constitutional right to the
effective assistance of counsel at the time of sentencing
is seriously impaired if a judge may rely on information
which may be inaccurate and is unknown to the defendant.
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In 1985, State v. Howell, 707 P.2d 115 (Utah 1985), the Supreme
Court reaffirmed the finding of the Casarez court when it said on
page 118,
To help effectuate that requirement (—that the sentencing
judge act on reasonably reliable and relevant information
in exercising discretion in fixing a sentence—) a
defendant must be supplied a copy of his presentence
report. (citing Casarez, supra, and State v. Lipsky, 608
P.2d 1241) (emphasis added).
CONCLUSION
It is respectfully

submitted

that Defendant, if he should

desire, be permitted to submit authority to the Court relevant to
the issue of delay but that as to the fact that Defendant was not
provided a copy of the presentence report and did not have the
opportunity to review it adequately with his attorney prior to
sentencing, he

should

be

returned

to Washington

County

for a

resentencing and he should be provided the opportunity beforehand to
personally

review

and

examine

the Jpresentence report with his

attorney.
DATED this

X

day o f V ^ L ^ ^ j ^ N , 1992.

JV^MacArthur Wright
CERTIFICATE OF MAILING
of the
day of

ttify that I mailed four (4) true and correct
foregoing document, postage pre-paid on th
1992, to the following:

is J^

R. Paul Van Dam
Attorney General
236 State Ca,
S a l t Lake C i t y , A k a h ] 8411

{ MacArthur Wright
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ADDENDUM

COy^bV ATTORNEY
FIFTH — - . 6 Q B Y T

'92 PlflY 13 PF1 3 5H

Eric A. Ludlow #5104
Washington County Attorney
Wade Farraway #5069
Deputy Washington County Attorney
178 North 200 East
St. George, UT 84770
(801) 634-5723

' . V A S n . ; . _ . „ . . COUNTY

BY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF WASHINGTON, STATE OF UTAH
ORDER DENYING MOTION TO
VACATE JUDGMENT

STATE OF UTAH,
Plaintiff,

Honorable James L. Shumate

vs.
DAVID BRYANT WICKS,

Criminal No. 911001437
Defendant.
THIS MATTER came before the Court, the Honorable James L.
Shumate, District Judge, presiding, on the 13th day of April, 1992,
for hearing

on

Defendant's

Motion

to Vacate

Judgment, with

Plaintiff State of Utah being represented by Wade Farraway, Deputy
Washington County Attorney, and the Defendant appearing in person,
and the Court having reviewed the files and records of this action,
and having heard the arguments of Defendant and counsel for
Plaintiff, and being fully advised in the premises, now makes and
enters the following Order:
ORDER DENYING MOTION TO VACATE JUDGMENT
IT IS HEREBY ORDERED that the Motion to Vacate Judgment filed

by Defendant DAVID BRYANT WICKS, be and the same hereby is denied.
DATED this

STATE OF UTAH
COUNTY OF WASHINGTON

Is

day of May, 199-2.

)
: ss.
)

I, JAY B. HOLT, Clerk of the Fifth Judicial District Court for
Washington County, State of Utah, do hereby certify that the
Honorable James L. Shumate, whose name is subscribed to the
preceding document, is the Judge of said Court, duly commissioned
and qualified, and the signature of said Judge to said Order
Denying Motion to Vacate Judgment is genuine.
IN WITNESS WHEREOF, I have hereunto set my hand and ,affixed
the seal of the Court this

day of May, 199 2.

JAY B. HOLT, CLERKj £ I /&£*

1$
'-

EPUTY CLERK

*»

"u«.

^l"*

&

*

Eric A. Ludlow #5104

Washington County Attorney
Wade Farraway #5069
Deputy Washington County Attorney
178 North 200 East
St. George, UT 84770
(801) 634-5723
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
IN AND FOR WASHINGTON COUNTY, STATE OF UTAH
STATE OF UTAH,

]>

Plaintiff,

;)

JUDGMENT, RESTITUTION
JUDGMENT, SENTENCE AND
COMMITMENT

vs.

]i

Honorable James L. Shumate

DAVID BRYANT WICKS,

]

Defendant.

]

Criminal No. 911001437

The above-entitled matter having come on before the Court
for sentencing on the 8th day of April, 1992, and the State of
Utah being represented by Wade Farraway, Deputy Washington County
Attorney, and the Defendant being present and represented by
Douglas D. Terry, and the Defendant having previously entered a
plea of guilty to the charge of Forgery, a 3rd Degree Felony, as
charged in the Information on file in this action, as amended,
and counsel for Defendant having made a statement to the Court in
mitigation, and the Defendant having made a statement to the
Court in his own behalf, and counsel for the State of Utah having
made his recommendation to the Court, and the Court having
received a presentence investigation report from the Department
of Adult Probation and Parole, and having reviewed the files and
records herein and being fully advised in the premises, and there

being no cause why judgment should not be entered, the Court now
makes and enters the following Judgment, Sentence, Recommendation
and Commitment:
JUDGMENT
IT IS HEREBY FOUND, ADJUDGED AND DECREED that the Defendant,
DAVID BRYANT WICKS, is guilty of the offense of FORGERY, a 3rd
Degree Felony.
SENTENCE
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the
Defendant, DAVID BRYANT WICKS, is hereby ordered to serve a term
not to exceed five years in the Utah State Prison,
IT IS FURTHER ORDERED, that no fine is imposed herein.
RESTITUTION JUDGMENT
IT IS HEREBY ORDERED that the Defendant make restitution to
the victim in the amount of three thousand one hundred fifteen
dollars ($3,115.00), which includes $115.00 of restitution
relating to charges filed in Iron County, Utah.
COMMITMENT
THE SHERIFF OF WASHINGTON COUNTY, State of Utah, is hereby
commanded to transport the Defendant, DAVID BRYANT WICKS, to the
Utah State Prison, there to be kept and confined in accordance
with the above Judgment, Restitution Judgment, Sentence, and
Commitment.
DATED this

/ 1 day of April, 1992.

JAMES^r SHUMATE * -. *--^ / h
DISTRICT COURT JUDGE:^S^V
k

CERTIFICATION
STATE OF UTAH
COUNTY OF WASHINGTON

)
:
)

ss.

I, JAY B. HOLT, Clerk of said District Court of Washington
County, State of Utah, do hereby certify that the Honorable James
L. Shumate, whose name is subscribed to the preceding
certificate, is the Judge of said Court, duly commissioned and
qualified, and the signature of said Judge to said certificate is
genuine.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed
the seal of the Court this / V

day of April, 1992.

JAY H, H O U ^ V ^ E o"/?^

MJMM-1^
DEPUTY CLERK

:
—"-- e
i

SHERIFF'S RETURN
I do hereby certify that on the P\

day of April-,',4992, I

transported the above-named Defendant, DAVID BRYANT WICKS, to the
Utah State Prison, there to be kept and confined in accordance
with the above Judgment, Restitution Judgment, Sentence, and
Commitment.

APPROVED AS TO FORM
AND CONTENT:"

DOUGLAS D. TERRY
ATTORNEY FOR DEFENDANT

